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Do Proposed Changes in U.S./Cuba Trade Policies
Signal Opportunities for the Coatings [ndustry?

gy Allen Irlsh
Armericiar Doalingss Sssociation

Foltnwing the White House anncuhce-
et of & significant change In longsiano-
ingd LLE, policy an Cluba, the Two primans
adencises that govern fradi and commer-
cial relfations with Cuba—the LS. Treasury
Departont’s Orfcn of Forsign Assets
Cortrol (OFAC) and the ULS. Cepartmiaont
af Commerce’s Bureau of indus!ry and
Security (BIS) are acting to broadly facil-
tata commarce with Cuba, This article
expinres thase changes, and detais whal
they might rmean for coatings manufactir-
ors nterested it the Cuban markel.

BACKGROUND

Zuha has been subject to trade sang-
tions since the Kennedy adrministration.
These are unilateral and cormprohen-
sive, have prohibiled most exports and
imparts, and havoe generally precluded
most interaction with Cuba by perscns
sibject 1o LS. purlsdletion, including
travel and financial transactions.” This
chandsd on December 17, 2014 when
the White House announcod o set of
measuras hal it expects will put relations
hetween the Lnied States and Cuba on
Lhe Lrack toward fulf normalization. There
are a number of areas the adminlslralion
addressed, including establishing diplo-
matic retations, removing same existing
restrictions on travel, ete. A koy clement
of the adminlstralion announcerment
includes the autharization of expanced
commercial sales/exports from the Lnited
States of cortain Bonds aad services "o
empower the nascent Cuban privete seg-
tor” This expansicn specifleally includes
"certain building materials for private

Inthe ease of Cuban eguld.ions, 15, prsans
finelyd ng .5, citizens, semaient resdents, ar:d
arivane physlcal v peoseat in Fa caorny, a5 el
A% Lu3. co-paratans! are proqibted Ton engaging
‘nany tansactlons Wiz Cube, e sovanr el ur
specizally designazec nstionzls [52M), LS, persors
TJ5t also reviews firanclal and cormmerclal deslings
and Lravsaelions Ard bioce or freeze asses nwhich
£ sancticned SoJntry. gove-nment. o 06 hag ang

ricrcst, eveil Thal masss ar propesty 5 e
or cont-allec by s0r-eone =lse, Trase proall tions
2pEhy nat or e s LS, compenies oul Al o foezign
sl dia-ies ard other foesign compsnies avnad or
cortrolled e U3, perecre.

residentigl conslruclion, goods for use by
private sector Cuban chireprencurs, and
agricultural equipment fer small farmers.”
The Decembar announcement was
fallowed by final rules issued by the the
OfMice of Forelgn Assets Control, and the
Burcaw oF Industry and Security on fann-
any 16, 2015, These rules are inlended Lo
implement the palicy changes proviously
announced by the White House,

OFAC REGULATORY
CHANGES

Exparts 1o Cuba by LS. firms and
their branches and subsidiaries have loag
heen governed by the Cuban Assets Con-
trzl Regulations administered by OFA, in
conjunction with the Export Administra-
ticn Regulations (EAR) administered by
BiS. These rules have generally prohibited
trade with and travel to Cuba unless
licensed or atherwlse authorized by GFAG
and/sar BlS. Linder the previcus OFAC
regulations, 2 all persons sublect to U3,
Juisdiction, including branches and sub-
sidiaries of LS. companies, are prohibitad
from caporting to of importing from Cuba,
or otherwise endaging in ransactions

F Codifed st A10.TR. Part 515

Irvoiving Cuban interestz, unfess they Ars
licenssd v OFAC or aulhorised by BIS.
The new DFAC regulrtions™ issucd on
lanuary 16 facilltate ravel Lo Cuba for
authorized purposes, allcw LS. finan-
cial tnstitulions ko open correspondent
accounts At Cuben inancigl instiutions
to Tactllale Lhe provessing of authorized
transactions, authorfre certain transac-
lioys wilh Cuian nationals loceted owt
side of Cuba, and allow a number of other
aclivilies related to, among cther areas,

“The changes to tie Cuban Asscts Coltra’
Regulalions hre luand &t 80 Fed. Reg, 7291
Uan, 18, 2015],
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telecommunlcations, inancial senvices,
trade, and shipping 4

Travel restrictions for Cuba fall undsr
the OFAC reguiatory provisions. The
newly announced regulations will signili-
cantly saze regulatory impediments to
Cuba travel:

+ OFAC has issued new ganerdl
licensas for traved falling into 12
catcgorics that previously were only
perritted with a spacilic licenss,
These changes include such things
as professional resestch and profes-
sional meethngs. along with exporta-
tian, imporaticn, or transmission of
irfcrmation or infermation raketlals.
What this means in practice is that
if your travel falls under one of thase
cabtepnries, you 4o not nesd a liconse
or othor permission from OFAG. (Cuke
daes raquire & visa Lo ravel there,)

= The lirnlt on expenditures during
travel fo Cuba has been litted, and
authorized travelers will be allowsd
W ehgade intransactions ordinarily
incidernt to travel within Cuba, This
includes the use of LS, credit and
dehit cands in Cuba ® The previously
Imposed per diem rate for autho-
rizedd travelers will na longer apply,
and thera is no longer a specific dal-
lar limit on authorized expenses.

* Authorized travelers may make
arrangements through any scrvine
privicer that comglies with OFAC
regulalions povernlng travel ser-
vices 1 Cuba.

{FAC has eeen very clear that this new
authorizakion doss nol cover travel to Cuba
for tounist activitios. Those traveling to Cuba
under this new genaral license should take
cave not o schedule clearly recreational
activities, such as sightsesing or spending
tirne al e baach. The rules alsa requirs
thas permons who use this genaml authork
zagtion retain specilic records related 1o the
autharized travel transactions.

WA has publishcd a st of “freguently asked
fuestizns” on these charfes al bl S e
Lraasury. g resouree certer/sanctions,;’
Frogremsy/ Tonurments pubir_lacs_now. pf,

Trael-relamd transactians sal forlin

3 b1k .s600) ano such additional travsac-
fipns a5 are “diracily inuidan; 1 Lhe concuct of
markat reseanch, commercial marketing sales
nefotiation, acacmpanied delive sy, of servicing
In Cuba of items congiztert with the sxport or
grapir] lizensing poley of the Dopartment

of Comnmerce are authorized, prowviged tha)!

Mo Jravesler s schedio of actvities daes nor
inclugs free time or recraation v egeass of that
parrsistant with & il tre schagule.”
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The=e changes essentially mean that
individuals who meet the condltions 1aid
rratin the regolations will not need to
apply for a license to travel to Cuba,

BIS REGULATORY
CHAMNGES

BIS has simultanaously issied regula
tipn= addressing the areas of Cuban Lrade
nornalization that fadl under its punicw.’
Thi amendments 1o the Export Adminis-
tration Reguiations create 3 new catedory
called "License Exception Suppart for the
Cuban People (SCP1L" which iz Intended
"t guthorize the exdport and recxport of
certain items to Guba that are irtended o
improve the ving cordlticns of the Cuban
pochle; support indopendant econoriic
activily and strengthen civil s0ciety in
Cuba; and improve the free flow of infor-
mation Lo, frorn, and armong the Cuban
people” Armong the products spacifically
included In this new export aulhorlza-

Llan are “building matstiates, cquiprnent,
and tools for use by the private sector

to construct ar renovake orivate-owncod
huildings, including privately cwned resi-
dences, businesses, places of worship,
and buildings (or private secror sacial or
recreatlonal use.” The BIS regulatlon also
Includes s catagary of "gacds for use by
private sector entreprensurs such as auto
rmeshanics, barkers and hairstylists, And
restauraledrs; and tools-and eouipment
[or private =ector agrioultural activitg.”
Itermna eligible for cxport and reexgort to

*The phanges to the Expa-t Adrainistralicn
Rogulat ons are (ound a3 80 Fed. Reg, 2256
[lan. 16, 20430

Cuba pursuarnl Lo this provision arg lim
iked 1o those designated as EARSD (s,
iterns subject to the EAR bul not specified
i any Export Control Classification Nuarm-
het (ECCM), along with those cortrolled
on the Comrmerce Canlmol LISt (C0LY anly
for antllerrovism reasons.” Mast coalings
preductz would fall inte the EARSS cat-
egary. ralther than the CCL, which tends Lo
focus on hightechnolagy items.®

Wiile the new rules do relax some
exlsting regulatory bariers to trade
marmalization with Cuba, the existing
restriclions lmposed by Helms-Burion,
the Trading with the Enemy acl of 1917,
alang with reslriclions an trade wih state
spoensors of tormrism, et stil remaln in
place.? Only Congress has autharity to 1t
the trade embargn provisions cedified in
ledislation; far examgle, by making signifi-
cant armendmeants 1o the Helms-Burten
Act, Helms-Burton itself requires & show-
ing of "demuonstrabie progress" in returm
ing property exprepriated by the Cuban
government a= & prerequisite (o [ifting
the LS. embargo, The announcement of
trace normalization did net sugges) any
agreemart by the Cuban government to
addvess the expropriation issue, nor does
that appear likely to occur.

OTHER AGENCIES

The Automated Export Systern (AES;
i5 @ joingy undertaking of Customs and
Border Prolection (CBP), the Foraign Trade
Division of the Bureaw of the Census
(Comrnernce), the Bursau of Industry and
Seourity {Comrcreg], the Directorals
of Defense Trade Controls (State), and
olher federal agencies. It is the central
point through which export shipment data

" Deztlnatlon Gontral Statenent is rsg.arad
on an invpice, bill o wding, airwaybill, or athes
axpart cortrzl documents thet soooaripary
shiprents unless classiicd as EARID). This
must s2ate: “These commecitias, terhinalagy or
sofmwine wers @uporlod fran the United States
I accordance with t1e Export Admin:stratior,
R lations. Diversiar. contrany to LLE, lpw is
prohibized,”

FTre Commerce Departmert has also posted
@ Taat sheel 2n this lssue. which can be
faurd at bttp:s Senww o mmere. gav/ Neys,”
fari-shaais 201501 16 fact-sheet-us-
departmen-cor merce-ano-us-ac partmert-
IrEES Ury-anho JNCErmEnt.

Tha Prezidont has ingtructzd the Secrefary of
State to reviaw Cuba's designallon 3s a s-ate
sporsor of terrensn, whict hes baan i placa
since 19&2. The ramoal a” Zhis deslana-

“lor weuld result in the easing of 2 variaty of
additional saclions and capait resteictions
agalhst Cuba,



required By muliple agencies is filed afec-
Wenical 1o Customs, using an Electronic
Diata Interchange (ECI platform. AES has
incorporated sorme changes 1o ancammn-
date the changs in Lrade policy with Suba,
AES has creatod 8 new license type
(CAZY SCP for the reperling of certain
trorns exparted and re-experted te Cuba
that are intendod to improve the living
cotiditions of the Cuban pecple: ie., prod-
ucts falling under the new SCP provision,
nited Statcs Principal Partes in Interest
[USPPI=) and their authodzed filing agenls
[AES filers) must follow the following
new reporting requirernents rogardless
of valwe when using CE2. Among Lhe
reruireMments: USEs musl report the
country ot destination and ultimate con-
signee countny must show Gulba (G, Az
nited, preducts exported under License
Exception SCF must bo either EARSE oy
ke controllod for AT reasons ehly,

POTENTIAL
OPPORTUNITIES FOR
THE COATINGS INDUSTRY

The intent of the new regulations
from OFAC and BIS is ta remowe 85 many
harricrs As passible 1o trade and com
remial relalions with Cuba. The khey point
i5 the elimination of & licensing require
rent: The OFAC Genernd Urense doas not
refquire A license application and approval
prior to export (bt IMposcs cerain condi-
tians), and the now BIS license axceptions
generally do not require a subrissian to
BIS prior Lo export. This means in practice
Lhat husinesses can ravel 0 and expart
to Cuba (within the scope of these new
parameters) without any pre-approval
whatscewver.

Inn Lerms of the coatings industry
itself, the inclusion of “building materi-
als” clearly opens the doors to sales of
paint, caulks, ete. Although BIS has naot
further alaborated on what producls
comprise “building materlals,” thoy
have indicated that intorested parties
shauld ook to the "plain meaning™ of the

term.”! In addilion, paint manufactur-
ors may be ahle 1o take advantado of
the: slher prang of the license exception,
which i3 the provision covering “tools,
equipment. supplies, and instruments
for uSe by private sector entrepreneurs,”
Thiz, particularly inn light of Lhe examples
provided (e, g. auto meghanics), would
appear 1o permil sales of such products
as auto refinlsh coatings, along with tools
and aquiprment, such as brustes and
rollers, tn private scotor contractors, The
other aspect that coalings manufactur-
ars should be aware of is the restricllon
that such wuilding materials are for use
by thee private sector to constract ar rend-
vate privately owned buildings, ineluding
privately ownod residences, businesses,
places of worship, and bukdings for pri-
vare sector social or recreallonal use.m1-
Coatlngs manufaclurers would be well
ailvised to develop A means of docu-
menting that the intended use for their
products is in Whe private sector, rathser
than government-owned SLetus.

One key issue Lhat firms shawld
koop in riing Is the restriction Lhat such
sales be restricted to the private secton
Given the perwasivencss of stale-twned
entarprises, this could be difffcult to
arcomplish in practice. Finally, although
the requirgment of "cash in advance”
has been somewhal liberalized, there is
still a need Lo obtain peymenl before the
transler of title. Exporlers can now ship
1o Cuba, but cannot scll on moare Lypical
cradit lerms, cuen with Uis new regula
linn, Mote also that these changes would
nt appeat to authorize direct investment
in Cuka, so estaplishment of manufaclur-
ing in Cuba by & LS. fim would not be
alfverad, nor would eslablishment of a
redail establishmernt owned or oparated
by g 1.5, entity. Howewer, LLS, suppliers
could petentially export to a Cuban entre-
preneur manufacturdng coatings undear
Lhese now provisions,
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Cn February 13, the State Deparl-
menl posted its nzw "Section 515,582
List,” which amends Lhe existing ban
on the impaertation of cortain Cuban
products in order to compor, with ciner
hicwly revised Guba sanctions regula
tions designed to increase the ow of
information and resourges 1o Cuha’s
nascent private sector. This regulation
ricy autharizes imports of Certain goods
and services produced by independent
Cuban entroprensors. Persons from the
Lintted States importing foods or services
under Lhis new authority must, abtain
documertary evidends that dernonstrates
the entrepreneut's independant sLatus,
such ag o gapy of a livense to be self
criploved issued by the Cuban govern-
menk of evidence that demanstrates that
the entrepraneur is a privats entity that is
not ewned o controlled in whole ar in part
by the Cuban governrient, The: new peoi-
sions, which are effcetive imrmediately,
can be found at wewslalsgoys ol ebitisd
spifcubaf SIS EE2findox htm. G

M g recent pubilic teleconference, BIS ralated to the panicipanis ihalthay had receiverd an
inquiry cancaming the “erparlation of raw materisls 1o manufacture paints.” The guostioner
askiedg, “Will [zueh raw materials] be abowed under the ouilding malerials prong of licersas gseop
tion SCPT That provisian agaln states it authorimes 1he ciport of huilding malerials, toels ., 9
CONStJCt or renevate prvately owned bulldings.” B3 answered as fallows: “So based on Lng
informatian in the guestion, wowould not interprel raw matenals used in the manufacture of
paints to be bullding rmaterfals. Bu il he party whe woold manolacture the psintis a private.
saciir citrepreneur, [he raw materials coold be sent 4 that entveprensur undar paragraph bKa)
of sactian TA021, which is the licersc exception SCR Tids exhande cleary sufsrsls that GlS

carnsiddors paint itsal & bullding materal.

1 The privale Sectar encarnpREses Coanomic activity gererataed by private individuals and groups
wy onterprises for pofil and aleo shat which is generated by nonprofil crganizations and charilies.
Cornpanics and caorporatinns Lhat are government-cwnad. -aperated, or -cantrolled A not consid-
erad private sealor. Guban govemomenl impert agencies and nther gavermment owned, -pperalod,
or cunbollcd cempanies and carporations may qel &s conslgness o receive @nd effcct delivery of
aliglhle itemes 1o Lhe private sector. Cuban government-caned, -oparated, o contrallsg nompanies

angd uorpasations may nel be end users af the tlarms.
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